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the term of the copyright without the owner’s permission infringes the copyright.”) (emphasis 

added). Unauthorized uses of legally acquired works—as existed in Google Books—are far afield 

from the facts here. 

Meta’s attempt to distinguish Harper & Row, the Supreme Court’s seminal fair use case, 

falls flat. Meta Br. at 20. There, the defendant “knowingly exploited a purloined manuscript” and 

then “supplant[ed] the copyright holder’s commercially valuable right of first publication” without 

“even the fiction of consent as justification.” Harper & Row Publishers, Inc. v. Nation Enterprises, 

471 U.S. 539, 562-63 (1985) (emphasis added). That theft without the copyright owner’s consent 

was found not to be fair use. Here, Meta similarly purloined Plaintiffs’ works without consent—

and on a scale dramatically greater than the 13% of a single manuscript that was excerpted in 

Harper & Row. 

Meta also fails in attacking the holding in Atari Games Corp. v. Nintendo of America, Inc., 

975 F.2d 832 (Fed. Cir. 1992) that “an individual must possess an authorized copy of a literary 

work” to “invoke the fair use exception,” as supposedly outdated and superseded. Meta Br. at 21. 

Not one of Meta’s “distinguishing” cases involve an unauthorized initial copy like the stolen 

source code in Atari, and none even mention the legality of the initial acquisition. In Warhol, the 

artist had previously granted a license to Vanity Fair to use her Prince photo as an “artist reference 

for an illustration,” which then led to the creation of Orange Prince. Andy Warhol Found. for the 

Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 508 (2023). Similarly, Oracle involved no illegal 

piracy—the declaring code was acquired legally. Google LLC v. Oracle Am., Inc., 593 U.S. 1, 13 

(2021). And Campbell likewise does not suggest 2 Live Crew illegally pirated the song “Oh, Pretty 

Woman” before parodying it. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 572–73 (1994). 

Meta’s amici fare no better. One attempts to limit Harper & Row through dicta from an 

unpublished, out-of-circuit district court order. Dkt. 516 at 11 (“Other courts have read this holding 

to require, for example, obtaining a work through ‘breach of confidence or deception.’”) (quoting 

Am. Inst. of Physics v. Winstead PC, 2013 WL 6242843, at *12 (N.D. Tex. Dec. 3, 2013)). But 

that court simply rejected the plaintiffs’ argument that an initial copy of a work must categorically 
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be obtained “in ‘good faith,’” whereas the initial copies in Harper & Row (and other cases) were, 

like here, “obtained in improper ways for known impermissible purposes” such as “st[ealing] the 

entire potential market for [the publisher’s] materials.” 2013 WL 6242843, at *12. Meta makes a 

similar argument, proclaiming in a footnote that it just “copied third party datasets . . . from 

publicly available websites; there is no evidence that it lied to obtain those copies.” Meta Br. n.13. 

Meta’s “publicly available” euphemism is akin to arguing that a book in a bookstore is publicly 

available because anybody can walk in during business hours, take it off the shelf, and walk out 

without paying for it. That’s illegal, even if you do not lie to the bookstore attendant while doing 

it. Moreover, Meta went to great lengths to conceal its conduct, e.g., Ex. 61 at -245 (“In no case 

would we disclose publicly that we had trained on libgen”) (emphasis in original), including by 

using a concealed VPN rather than Meta IP addresses so internet service providers could not track 

its pirating activities. And to the extent amici argue Perfect 10, Inc. v. Amazon.com, Inc. “implicitly 

reject[s]” Atari, amici neglect to mention that “Perfect 10 accepted the ‘general rule’ from Atari 

that ‘a party claiming fair use must act in a manner generally compatible with principles of good 

faith and fair dealing.’” Triller Fight Club II LLC v. H3 Podcast, 2023 WL 11877604, at *8 (C.D. 

Cal. Sept. 15, 2023) (quoting Perfect 10, 508 F.3d 1146, 1164 n.8 (9th Cir. 2007)). Meta plainly 

did not. 

B. Plaintiffs Need Not Prove Actual Distribution of Their Books To Prevail On 
Summary Judgment. 

Meta attempts to raise a dispute about whether it actually uploaded Plaintiffs’ Books, but 

that is of no moment. “As the Ninth Circuit has explained, . . . ‘[b]oth uploading and downloading 

copyrighted material are infringing acts.’” IMAPizza, LLC v. At Pizza Ltd., 334 F. Supp. 3d 95, 

119 (D.D.C. 2018) (quoting Columbia Pictures Indus., Inc. v. Fung, 710 F.3d 1020, 1034 (9th Cir. 

2013)). “Therefore, where both the uploading and the downloading are unlawful (as in the many 

cases of illegal file-sharing that have come before the federal courts), ‘Plaintiffs need only show 

that United States users either uploaded or downloaded copyrighted works; Plaintiffs need not 

show that a particular file was both uploaded and downloaded entirely within the United States.’” 
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that any reasonable jury would have to conclude that the vastly predominant use 

of [defendant’s] services has been to infringe copyrights”). This case warrants that same 

disposition. 

2. There is no dispute that Meta made Plaintiffs’ Books available for sharing 
with other pirates. 

It is beyond dispute that Meta’s actions resulted in the distribution of millions of 

copyrighted works. And while no evidence shows precisely which works Meta distributed, it is 

likewise beyond dispute that Meta made available each of Plaintiffs’ Books. These facts constitute 

additional “uses,” entirely divorced from LLM training, that are categorically unfair. 

Even if what Meta actually shared with other digital pirates is relevant, courts routinely 

accept evidence that the defendant “made available” copyrighted material in lieu of requiring proof 

actual sharing. In Hotaling v. Church of Jesus Christ of Latter-Day Saints, the Fourth Circuit 

rejected the notion that “the evidence would need to show that a member of the public accepted” 

“an offer to distribute the work” to “establish distribution.” 118 F.3d 199, 203 (4th Cir. 1997). To 

the contrary, once an infringing party “has completed all the steps necessary for distribution to the 

public,” that work is deemed distributed, and for good reason: “[w]ere this not to be considered 

distribution . . . a copyright holder would be prejudiced by a library that does not keep records of 

public use, and the library would unjustly profit by its own omission.” Id. In-circuit cases have 

expressly acknowledged Hotaling’s direct applicability to the P2P file sharing context.6 E.g., SA 

Music, LLC v. Amazon.com, Inc., 2020 WL 3128534, at *4 (W.D. Wash. June 12, 2020) 

(describing Hotaling’s facts as “analogous to making a work available to the public through a file-

sharing network”) (emphasis added). Indeed, once the lens is narrowed to the P2P context, 

“according to . . . [the] majority of cases analyzing the issue, the distribution requirement . . . is 

satisfied when a copyrighted work is made available for downloading through a file-sharing 
 

6 The Ninth Circuit cases that decline to follow Hotaling involve factually distinct scenarios where 
the infringer did not make entire copyrighted works available for free. E.g., Perfect 10, 508 F.3d 
at 1162-63 (“Though Google indexes these images, it does not have a collection of stored full-size 
images it makes available to the public. Google therefore cannot be deemed to distribute copies of 
these images under the reasoning of Napster or Hotaling”). That is decidedly not the case here, 
where there is undisputed evidence Meta did distribute massive amounts of copyrighted material. 
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F.3d at 453 (evoking an original work while failing to ridicule or comment on it favors finding 

against fair use).  

Meta asks the Court to find that “Llama is radically transformative” primarily because “it 

is an entirely new technology.” Meta Br. at 15. But what Llama actually does dramatically weakens 

this claim: according to Meta, Llama “can serve as a personal tutor[,] . . . assist with creative 

ideation, and help users to generate business reports,” and so forth. Id. at 3. None of those end uses 

have any “critical bearing” on the copyrighted works at issue. Warhol, 598 U.S. at 546. This lack 

of targeting the underlying works thus substantially weakens Meta’s claim of transformativeness.  

iii. Meta’s use of Plaintiffs’ Books is not protected intermediate 
copying. 

Meta and its amici next argue that any copies created during the LLM training process are 

nevertheless protected as fair use under what they characterize as the intermediate copying 

“exception.” Meta Br. at 17 (citing Sony Comput. Ent., Inc. v. Connectix Corp., 203 F.3d 596, 599 

(9th Cir. 2000)); IP Law Professors’ Amicus Brief, Dkt. 509-2 at 8-12. Both briefs misconstrue 

the “intermediate copying” doctrine.  

The Copyright Act “unambiguously encompasses and proscribes ‘intermediate copying’.” 

Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1518 (9th Cir. 1992), as amended (Jan. 6, 

1993) (citing Walker, 602 F.2d at 864 (“the fact that an allegedly infringing copy . . . may itself be 

only an inchoate representation of some final product . . . does not . . . negate the possibility of 

infringement”)). In the rare instances when intermediate copying has qualified as fair use, it was 

the “only way to gain access to the ideas and functional elements embodied in a copyrighted 

computer program.” Connectix, 203 F.3d at 602 (citing Sega). These preconditions, as established 

in Sega, plainly do not apply to Meta’s conduct here. 

First, protected “intermediate copying is generally limited to cases involving software.” 

Cline v. Reetz-Laiolo, 329 F. Supp. 3d 1000, 1036 (N.D. Cal. 2018).11 The material that Meta 

copied in this case is not a “copyrighted computer program,” but rather constituted entire books 
 

11 Llama, of course, contains software. But that software is not what was unlawfully copied, unlike 
in Sega and its progeny. 

Case 3:23-cv-03417-VC     Document 517     Filed 04/07/25     Page 25 of 48



Case 3:23-cv-03417-VC     Document 517     Filed 04/07/25     Page 26 of 48



Case 3:23-cv-03417-VC     Document 517     Filed 04/07/25     Page 27 of 48



 

 

 
 

PLAINTIFFS’ SUMMARY JUDGMENT REPLY AND OPPOSITION TO META SUMMARY JUDGMENT
CASE NO. 3:23-cv-03417-VC

22 

evidences bad faith. See Los Angeles News Serv. v. KCAL–TV Channel 9, 108 F.3d 1119, 1122 

(9th Cir.1997) (reversing summary judgment in defendant’s favor where defendant news station 

“obtained a copy of the tape from another station, directly copied the original, superimposed its 

logo on the LANS footage, and used it for the same purpose for which it would have been used 

had it been paid for”). Meta plainly did that here, repeatedly cross-referencing works that could be 

obtained via legitimate licensing opportunities against copyrighted works it pirated to see if there 

was any reason to pay (and never once licensing as a result). Pltfs’ Br. at 9-10; Ex. 97 at -197-98.  

Instead of denying that it acted in bad faith, Meta tries to downplay the importance of the 

bad-faith inquiry. But the Supreme Court has never held that bad faith is irrelevant to fair use, nor 

has it overturned the doctrine despite multiple opportunities to do so. Rather, it only suggested that 

good faith does not carry the same weight in the opposite direction. Campbell, 510 U.S. at 585 

n.18 (expressing skepticism about the relevance of good faith with respect to fair use). Most 

recently, the Supreme Court observed that the bad-faith subfactor is a “factbound consideration,” 

without disclaiming its bearing on fair use. Oracle, 593 U.S. at 32-33. And because the inquiry is 

highly factual, it is usually ill-suited for summary judgment and instead properly decided by the 

jury. See Sarl Louis Feraud Int’l v. Viewfinder Inc., 627 F. Supp. 2d 123, 131 (S.D.N.Y. 2008) 

(“whether defendant acted in bad faith presents issues of fact for resolution at trial”). 

2. Factor Two: The Nature of the Copyrighted Work 

Factor Two weighs decisively in Plaintiffs’ favor. Plaintiffs’ Books—which include 

novels, memoirs, and plays—are original expressive works that lie at the zenith of copyright 

protection. See, e.g., Campbell, 510 U.S. at 586 (explaining “some works are closer to the core of 

intended copyright protection than others,” and characterizing a “fictional short story,” a “soon-

to-be-published memoir” and “motion pictures” as highly protected works); see also Marcus v. 

Rowley, 695 F.2d 1171, 1176 (9th Cir. 1983) (holding even a recipe book was sufficiently 

“creative” to render this factor neutral). 

Meta attempts to maneuver around settled law by arguing that books are merely statistical 

data. Meta Br. at 21-22. That argument is nonsensical and contrary to the record. As no party 
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meaningfully disputes, Meta copied long-form books precisely because they contain creative 

elements that accurately reflect human expression—the very heart of what copyright protects. See 

Meta Br. at 1 (describing Llama as “an extraordinary technology capable of providing human-like 

responses”). Meta viewed books as a particularly high-quality source of LLM training data for that 

reason. Pltfs’ Br. at 5-6. Regardless of how Meta processed the data, it preserved the arrangement 

of the words and therefore the creative expression inherent in the works. Ex. 115 ¶¶ 19, 82, 86. 

None of the cases Meta cites are on point. In Connectix, a case involving reverse-

engineering of computer code, the Ninth Circuit stated the copied code fell “at a distance from the 

core [copyright-protected works] because it contains unprotected aspects that cannot be examined 

without copying.” 203 F.3d at 603. The unprotected elements of the computer code were not 

embodiments of the programmer’s creative expression, but instead were purely “functional” 

features such as the code enabling a video game cartridge’s compatibility with a console. See Sega, 

977 F.2d at 1522-23. And Google Books is an immediate dead end. Meta cites it for the proposition 

that factor two favors fair use “where published books were copied to extract information about 

the words they contain, not for their expression.” Meta Br. at 22. Meta completely ignores the rest 

of the Court’s analysis, namely: (1) copyright does protect an “author’s manner of expressing 

[unprotected] facts and ideas”; (2) those plaintiffs’ books were “factual,” not “fiction”; and (3) “the 

second factor considered in isolation” did not “influence[] us one way or the other.” Id. 

3. Factor Three: The Amount and Substantiality of the Portion Used 

Meta fails to acknowledge the general rule for factor three—“[w]hile wholesale copying 

does not preclude fair use per se, copying an entire work militates against a finding of fair use.” 

Napster, 239 F.3d at 1016. Meta concedes it knowingly copied the entirety of millions of 

copyrighted works without any compensation to their authors. See Meta Br. 23 (admitting Meta 

took and used “whole books to train Llama”). Instead, Meta argues “copying an entire work is fair 

where reasonable or necessary to achieve the purpose of the fair use.” Meta Br. at 22-23. None of 

Meta’s cited cases employ the term “reasonable” in this way. Not only is necessity the pertinent 

test in assessing Factor 3, but passing it merely gets the new user a “draw” on the factor. Elvis 
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Presley Enters. v. Passport Video, 349 F.3d 622, 630 (9th Cir. 2003), overruled on other grounds 

(“[I]f the new user only copies as much as necessary for his or her intended use, this factor will 

not weigh against the new user.”) (emphasis added); Monge v. Maya Mags., 688 F.3d 1164, 1179 

(9th Cir. 2012) (defendant “copied 100 percent of the copyrighted photos at issue,” which was “far 

more than was necessary to corroborate its story”). Meta’s cited authority supports the same 

application.12 Use of the entirety of the copyrighted works is not necessary for any of Meta’s 

uses—or, at a minimum, there are factual issues concerning the necessity of Meta’s wholesale 

exploitation.13 

Additionally, Meta relies heavily on a comparison between the way the search function in 

Google Books gave users access to a limited portion of copied works and the way Meta’s use 

purportedly “does not make any significant portion of the texts available to Llama users.” Meta 

Br. at 23-24. That Google Books analysis, however, depended on finding that the search function’s 

limited outputs had no significant effect on the copyrighted works’ performance in the sale of 

books, which was the only market at issue. 804 F.3d at 222-23; see Meta Br. at 22:23-26 (“what 

matter[ed]” in Google Books was “‘the amount and substantiality of what is thereby made 

 
12 Kelly v. Arriba Soft Corp, 336 F.3d 811, 820-21 (9th Cir. 2003) (“If the secondary user only 
copies as much as is necessary for his or her intended use, then this factor will not weigh against 
him or her.”) (emphasis added); Perfect 10, 508 F.3d at 1167 (applying the same “necessary” 
analysis); Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014) (“The crux of the 
inquiry is whether ‘no more was taken than necessary.’”) (emphasis added) (quoting Campbell, 
510 U.S. at 589) (emphasis added); Google Books, 804 F.3d at 221 (noting Hathitrust’s holding 
that wholesale use was found to be “reasonably necessary” for the relevant use, and finding 
Google’s wholesale book use was “literally necessary” to achieve Google’s purpose of “advising 
searchers reliably whether their searched term appears in a book (or how many times)”) (emphasis 
added); Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 613 (2d Cir. 2006) 
(“[C]ourts have concluded that [wholesale] copying does not necessarily weigh against fair use 
because copying the entirety of a work is sometimes necessary to make a fair use of the image.”) 
(emphasis added). 
13 As in the rest of Meta’s Brief, Meta’s argument concerning Factor 3 is limited only to LLM 
training. Meta’s initial use—copying the entirety of copyrighted books from known pirated sites—
cannot be validly justified, and Meta does not try. E.g., Hachette, 115 F.4th at 190 (“[IA] copies 
the Works in full and makes those copies available to the public in their entirety. . . . At least in 
this context, it is difficult to compete with free.”) (emphasis added); see also Glacier Films, 896 
at 1043 (“downloading or uploading of the copyrighted work” via a P2P network cannot possibly 
be “permitted by the doctrine of fair use”). 
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accessible to a public for which it may serve as a competing substitute”) (emphasis in original). 

Factor four, infra, extensively discusses how Meta’s use of the entirety of Plaintiffs’ Books harmed 

them in multiple relevant markets. 

Further, with respect to Llama training, Meta provides zero record evidence supporting its 

contention that using “whole books to train Llama was necessary for” Llama training. See Meta 

Br. at 23 (emphasis added); id. (“Llama’s utility depends on copying whole books (and many other 

data sources)”). The exclusive support Meta provides for that grandiose claim is a quote from 

Plaintiffs’ opening brief that says absolutely nothing about the reasonableness—much less the 

necessity—of using the entirety of copyrighted works, and instead only describes books as “high-

quality text data” that are “uniquely valuable for developing longer-context windows.” See id. at 

23. Meta thus fails to cite any on-point support for the marginal utility of using the entirety of 

copyrighted books or other literary works, as opposed to any smaller portion of those works. See 

HathiTrust, 755 F.3d at 98; Campbell, 510 U.S. at 586-87; Google Books, 804 F.3d at 221. Factor 

3 requires a fact-intensive and context-specific analysis of whether wholesale copying was 

necessary for any of Meta’s uses, including but not limited to Llama training. See generally Monge, 

688 F.3d at 1178-80; Campbell, 510 U.S. at 586-89. At the very least, Meta must present more 

than zero on-point record evidence to satisfy its heavy burden on summary judgment. 

4. Factor Four: The Effect of the Use On the Potential Market for or Value of 
the Copyrighted Work. 

The fourth factor is concerned with the threat of market substitution, expressly requiring 

consideration of “the effect of the use upon the potential market for or value of the copyrighted 

work.” 17 U.S.C. § 107(4). At issue here are the fact-bound, use-specific questions of whether 

Meta’s conduct harms multiple markets for Plaintiffs’ Books or, if the conduct were “unrestricted 

and widespread,” the potential markets for the books. McGucken v. Pub Ocean Ltd., 42 F.4th 1149, 

1163 (9th Cir. 2022). 

Meta claims “there was no market to license Plaintiffs’ works for LLM training”; “there 

still is not”; and “no such market is likely to develop.” Meta Br. at 26. These statements are 

breathtaking in light of the factual record. From the very beginning of Meta’s LLM program, Meta 
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believed that licensing would be required to fulfill its training data needs. Overwhelming evidence 

shows the existence of an already robust and growing licensing market for LLM training. Further 

evidence shows the existence of the longstanding market for book sales—at least 692 of which 

were denied to Plaintiffs by Meta’s use of pirated market substitutes. Meta cannot meet its heavy 

burden to disprove market harm by simply pretending that a rapidly growing market does not exist. 

McGucken, 42 F.4th at 1163 (at summary judgment, the burden is on “the proponent of the 

affirmative defense of fair use [to] bring forward favorable evidence about relevant markets”). 

a. Meta’s conduct harms the evolving market for books as AI 
training data. 

“[A] copyright holder is entitled to demand a royalty for licensing others to use its 

copyrighted work, and . . . the impact on potential licensing revenues is a proper subject for 

consideration in assessing the fourth factor.” Hachette Book Grp., Inc. v. Internet Archive, 115 

F.4th 163, 192 (2d Cir. 2024). Meta made hundreds of copies of Plaintiffs’ Books, including for 

use in training LLMs. This infringing use is the same one that motivates Meta and other LLM 

companies to license books as training data. Meta explicitly treats its repositories of pirated books 

as direct substitutes for licensed versions. See Ex. 97, at -197-98. Courts universally recognize that 

this sort of direct substitution inflicts a cognizable harm on the licensing market for a copyright 

holder’s works. See, e.g., McGucken, 42 F.4th at 1163; Monge, 688 F.3d at 1181; Napster, 239 

F.3d at 1016; Texaco, 60 F.3d at 927 (finding market harm where defendant made complete copies 

of individual journal articles for the same use that they are licensed for); On Davis v. The Gap, 

Inc., 246 F.3d 152, 176 (2d Cir. 2001), as amended (May 15, 2001) (finding fourth factor weighed 

against fair use where defendant “avoided paying ‘the customary price’ [plaintiff] was entitled to 

charge for the use of his design” by taking the design for free) (quotation marks omitted). 

The demand for AI training data has already been recognized as a potentially exploitable 

market for copyright holders. Thomson Reuters Enter. Ctr. GMBH v. Ross Intel. Inc., 2025 WL 

458520, at *9 (D. Del. Feb. 11, 2025) (recognizing potential market for copyrighted text as “data 

to train legal AIs”) (Bibas, J.) (on appeal); Ex. 126, Spulber Opening Report, ¶ 23 (“[T]here is a 

well-established, large, and rapidly growing market for licenses to train LLMs on books and other 
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1170 (9th Cir. 2013). There, the court could not determine harm to a licensing market because the 

plaintiff “provide[d] no additional information” to demonstrate a developing market. Id. at 1179.20 

Finally, Meta’s heavy reliance on Bill Graham Archives is misplaced because in that case, there 

was no evidence that the copyright holder “lost license revenue from the uses at issue here.” 448 

F.3d at 615 n.6. (emphasis added). That is decidedly not the case here, where Meta pirated exact 

copies of Plaintiffs’ Books and used them as AI training data rather than licensing the Books as 

AI training data.  

b. Meta’s conduct harms Plaintiffs’ book sale market. 

Meta concedes there is an established market for purchasing Plaintiffs’ copyrighted books. 

See e.g., Ex. 142, Sinkinson Report ¶ 51. At minimum, Meta’s unauthorized copying deprived 

Plaintiffs of sales revenue for copies of their Books that Meta made without authorization. See Ex. 

3; Dkt. 485, ¶ 100 (Meta admits it did not seek or obtain Plaintiffs’ permission). There is concrete 

evidence of actual harm from both Meta’s specific piracy and widespread piracy by others: it costs 

the publishing industry hundreds of millions of dollars per year.21 The harms attendant to stealing 

copyrighted works instead of paying for them are obvious and intuitive. See, e.g., Andy Warhol 

Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 50 (2d Cir. 2021) (“That harm [the 

destruction of the broader market if the copying Warhol engaged in were to become widespread] 

is . . . self-evident.”) aff’d 598 U.S. 508 (2023); McGucken, 42 F.4th at 1163 (explaining that 

substitution “if carried out in a widespread and unrestricted fashion . . . would destroy [plaintiffs’] 

licensing market”); Hachette, 115 F.4th at 193 (noting that courts do not require empirical data to 

 
20 Meta claims—contrary to precedent—that Plaintiffs not having licensed their materials in the 
first instance precludes them from asserting a loss in the developing market, even though their 
cited cases do not support such a conclusion. See Video-Cinema Films, Inc. v. Cable News 
Network, Inc., 2001 WL 1518264, at *8 (S.D.N.Y. Nov. 28, 2001) (comparing its use of entire 
works to the use of clips that were “too few, too short, and too small in relation to the whole,” in 
a case without evidence of a market); Kienitz v. Sconnie Nation LLC, 766 F.3d 756, 758 (7th Cir. 
2014) (plaintiff would have been able to license photograph for apparel whereas Meta’s conduct 
obliterates licensing opportunity if practice widespread among LLM developers). 
21 See DAVIS, CHERYL L. & KAZI, UMAIR, PIRACY OF BOOKS IN THE DIGITAL AGE, IN THE 
ROUTLEDGE COMPANION TO COPYRIGHT AND CREATIVITY IN THE 21ST CENTURY, 21 (BOGRE, 
MICHELLE AND WOLFF, NANCY EDS., 2020) (noting that in 2017, the publishing industry lost over 
$315 million dollars due to pirated direct substitution). 
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F.3d at 1182; Dr. Seuss, 983 F.3d at 461 (finding defendant’s unrestricted and widespread 

unauthorized use of Oh, the Places You’ll Go! in derivative work “could create incentives to pirate 

intellectual property and disincentivize the creation of illustrated books”) (quotation marks 

omitted). It is undisputed that Meta avoided paying any of the Plaintiffs a purchase price or a 

licensing fee by pirating their works instead. And it is self-evident that the market to license 

Plaintiffs’ works as training data would be fatally undermined if all LLM companies followed suit. 

See generally Hachette, 115 F.4th at 163 (noting courts do not require empirical data to support 

the “logical inference[]” that approving of infringing use leaves “little reason for consumers . . . to 

pay . . . for content they could access for free”). Plaintiffs cannot “compete with free.” Id. at 190. 

For this reason, approving Meta’s conduct would incentivize far-reaching piracy of 

copyrighted works. Meta torrented hundreds of copies of Plaintiffs’ works from multiple 

established black-market websites. A determination that such conduct is fair use will incentivize 

all LLM companies—present and future—to pirate. It will also incentivize LLM companies to 

support and defend such shadow libraries that continue to make stolen works available for free.  

Finally, the speculative public benefits of Llama—e.g., providing a platform that enables 

innovative and “life-saving services and technology”—would also appear to provide a great 

commercial benefit to Meta. Br. at 32. Meta’s desire to find profitable commercial applications for 

Llama cannot justify its refusal to pay for the works used to help build it. See generally Harper & 

Row, 471 U.S. at 559 (“To propose that fair use be imposed whenever the social value of 

dissemination outweighs any detriment to the artist, would be to propose depriving copyright 

owners of their right in the property precisely when they encounter those users who could afford 

to pay for it.”) (quoting Gordon, Fair Use as Market Failure: A Structural and Economic Analysis 

of the Betamax Case and its Predecessors, 82 COLUM. L. REV. 1600, 1615 (1982)) (quotation 

marks omitted). 

III. META’S INTENTIONAL CMI STRIPPING VIOLATED THE DMCA 

The record is replete with evidence that Meta’s intentional removal of CMI was done 

“knowing . . . [or] having reasonable grounds to know” that this conduct would “conceal an 
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